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Dear Kim
Submission in response to Consultation Paper 312: Stub equity in control transactions
This submission is made by the Australian Public M&A and Private Equity teams at Allen & Overy in response
to ASIC’s Consultation Paper 312: Stub equity in control transactions (Consultation Paper).
We do not support the Consultation Paper’s proposals to effectively limit the use of proprietary companies and
nominee arrangements in connection with a stub equity alternative under a scheme of arrangement or takeover
and for that reason do not support the issue of the draft instrument.
B1Q1 - Do you agree with our proposal to prevent offers of stub equity in proprietary companies to retail
investors under the exemptions for control transactions? If not, why not?
No. We do not support ASIC’s proposal to make a new legislative instrument modifying Chapter 6D so that the
disclosure exemptions in sections 708(17) and (18) do not apply to offers of securities in proprietary
companies.


Issue is one of adequate disclosure not structure: We consider that the matter is an issue of
disclosure (which we consider to be adequately addressed in the current regime) rather than the legal
form or structure of the stub equity vehicle or its ownership structure. That said, ASIC could provide
further guidance to market participants in Regulatory Guides 9 and 60 regarding the expected level of
disclosure for offers of stub equity under schemes of arrangement and takeover bids (eg risks
associated with ownership, differences between private and public companies etc).



No requirement for target shareholders to take stub equity:


We believe that the type of investment vehicle is legitimately a matter for the sponsors to
propose and for the investors to decide to take up or not in their discretion. There is no
compulsion for them to accept the stub equity and indeed they will have a cash alternative
typically at a significant premium to the prevailing market price, which the target directors
have recommended and the independent expert has concluded is in target shareholders best
interests.
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ASIC appears to be approaching the issue based on the rights that the target investors will lose
relative to their holding in a listed vehicle. Under the scheme the rights that they are losing is
the forced transfer of their shares in consideration for their choice of cash (with its attendant
certainty of value) or the stub equity.

No evidence of harm: As noted above and based on available information, it appears from precedent
transactions that:


shareholders are provided with a choice of consideration in addition to their choice as to
whether to approve the takeover;



the disclosure provided to shareholders is extensive and addresses the risks associated with
holding shares in an unlisted private vehicle;



target directors have, to date, only recommended that shareholders elect to take the cash
alternative; and



there does not appear to be any evidence that shareholders who have chosen to acquire shares
in a stub equity vehicle have been disadvantaged by the structure of that vehicle nor that they
have been misled by the disclosure materials.

Accordingly, it is not clear what harm it is that ASIC is seeking to protect against.




Stub equity proposals should not be considered a form of fundraising:


We do not consider that the standard stub equity proposal should be considered as a form of
fundraising activity. The sponsors are fully committed to acquire the target for 100% cash.
The private equity sponsors would ordinarily prefer that the minimum election condition under
the stub equity proposal is not satisfied so that they can acquire 100% of the target and not
have to consider at all the on-going interests of the target shareholders who have elected to roll
their investment.



The stub equity alternative merely enables target shareholders to roll, based on prospectus-style
disclosure1, their existing investment into the stub equity vehicle to retain their existing
exposure to the underlying asset in an unlisted private equity vehicle. Aside from the one
example you have referenced in which target shareholders were given the opportunity to top up
their investment, there is no new money being provided.

Potential adverse consequences of the relief:


1

Discouragement of stub equity alternatives – Stub equity vehicles were never intended to be a
mere unlisted version of the listed public company but part and parcel of a public to private
proposal. Stub equity proposals were designed to overcome issues where target investors may
have had different views on value of the target (or time to deliver value) or otherwise have
required on-going exposure to the underlying asset. The synergies associated with private
ownership may not be able to be achieved to the extent that ASIC in essence retrofits public
company requirements which restrict the ability to strip out the costs associated with the ASX
listing and restructure the underlying company in accordance with the investment thesis.
Imposing increased burdens on bidders in the manner contemplated by ASIC in the
Consultation Paper would likely either:

While stub equity proposals can be implemented through a takeover, the strong desire to get to 100% has meant that they have invariably been
implemented through a scheme with its all or nothing outcome. There are also potential issues with limits on the stub equity and as to whether that
could amount to a prohibited maximum acceptance condition.
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discourage the use of the stub equity, make the costs of running the stub equity vehicle
more expensive or provide unwarranted complexity to the stub equity vehicle (having
regard to matters such as the application of the takeovers regime); and/or



limit the offering of stub equity to non-retail investors,

each of which may in turn have the consequence of precluding the making or the
consummation of public M&A deals in Australia.


Inconsistency with the Eggleston principles – As noted above, we are not aware of the
supposed harm which has been caused by any of the private equity proposals to date and
believe that the effect of the proposed instruments would in many ways be inconsistent or give
rise to inconsistencies with the Eggleston principles, for example:


the instrument would effectively exclude retail shareholders from being able to
participate in the bid vehicle going forward contrary to the equality principle in section
602(c); and



if stub equity structures become unviable to the extent that sponsors elect not to even
put a public-to-private proposal to particular companies due to the specific investment
objectives of its shareholders, then the effect of the instrument will be to reduce
competition in the market for control for that entity, which is contrary to section
602(a).



Potential non-availability of CGT roll-over relief – Providing a roll opportunity to some but
not all investors may create a range of issues such as potential non-availability of CGT rollover relief, joint bid relief issues if the rolled shareholders and the bidder were to have a greater
than 20% stake, and the potential to create different scheme classes which would reduce deal
certainty.



Class creation issues – While we note ASIC’s comment that it would not have a difficulty with
structuring the stub equity proposal so that the stub equity was only available to (some or all)
non-retail investors, that would potentially have the attendant result of creating separate classes
in a scheme context with the attendant consequences of increasing the effective voting
threshold (and reducing the size of an effective veto) as the 75% by value and 50% by number
thresholds would need to be passed for each class. This would impose a real cost to
prospective bidders in making their acquisition proposal far less certain, reducing their
confidence and likelihood to bid in this manner. Further, as noted by Santow J in Re NRMA
Ltd (2000) 33 ACSR 595 at 617, there ought to be tendency against unnecessary multiplication
of classes as this has the potential to lead to inconvenience and artificiality and to give an
effective veto right to a small group of shareholders:
“the ‘shifting’ or ‘fracturing’ of classes into smaller groups can undermine the
objective of obtaining decision by a large majority, by giving one group an effective
veto over the wishes of the majority. That itself can be oppressive.



No general requirement for all substantial entities in Australia to operate in a public company
structure:


While the stub equity vehicle may be a substantial entity in its own right post implementation,
we do not consider that there is a general requirement for substantial entities to all be held in a
public company structure. Such a proposition would cut across a myriad of valid commercial
arrangements from private equity to large family companies etc which may in fact be a large
proprietary company (a concept recognised under the Corporations Act). Indeed most
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B2Q3 - Are there any modifications to the proposal which may address unintended consequences of
restricting the use of mandatory custodian arrangements and security holder agreements in this way?
Could these be addressed by including further modifications or individual relief?
Not applicable, for the reasons set out above.
B2Q4 - Do you have any other comments on the form of the proposed legislative instrument in so far as it
modifies Ch 6?
Not applicable, for the reasons set out above.

*

*

*

*

*

If you should have any questions or comments on the above submission, please do not hesitate to contact either
Michael or James.
Yours sincerely

[Sent electronically]

[Sent electronically]

Michael Parshall
Partner

James Nicholls
Counsel
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