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About Legal Aid NSW 

 
The Legal Aid Commission of New South 
Wales (Legal Aid NSW) is an 
independent statutory body established 
under the Legal Aid Commission Act 
1979 (NSW). We provide legal services 
across New South Wales through a state-
wide network of 24 offices and 221 
regular outreach locations, with a 
particular focus on the needs of people 
who are socially and economically 
disadvantaged.  
 
We assist with legal problems through a 
comprehensive suite of services across 
criminal, family and civil law. Our services 
range from legal information, education, 
advice, minor assistance, dispute 
resolution and duty services, through to 
an extensive litigation practice. We work 
in partnership with private lawyers who 
receive funding from Legal Aid NSW to 
represent legally aided clients. 
We also work in close partnership with 
LawAccess NSW, community legal 
centres, the Aboriginal Legal Service 
(NSW/ACT) Limited and pro bono legal 
services. Our community partnerships 
include 29 Women’s Domestic Violence 
Court Advocacy Services. 
 
The Legal Aid NSW Civil Law Division 
focuses on legal problems that impact 

most on disadvantaged communities, 
such as credit, debt, housing, 
employment, social security and access 
to essential social services. 
 
The Civil Law Service for Aboriginal 
Communities provides legal advice and 
assistance to Aboriginal people and 
communities in regional and remote 
communities in NSW. 
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Introduction 

Legal Aid NSW welcomes the opportunity to provide a submission to the Australian 
Securities and Investments Commission (ASIC) on its proposed guidance on the design 
and distribution obligations in part 7.8A of the Corporations Act 2001 (Cth), which are set 
out in the Consultation Paper, and the draft Regulatory Guide 000 Product design and 
distribution obligations (the Regulatory Guide).  

Our comments are limited to those areas where Legal Aid NSW has particular expertise. 

B1Q1 Is our guidance on a robust product governance framework useful? 

What additional matters, if any, do you think are important in ensuring that 

a product governance framework will be effective and support compliance 

with the design and distribution obligations?  

We consider that the guidance provided by ASIC on the proposed product governance 
framework is instructive. We outline additional considerations for ASIC below.  

Costs of implementation should be supported by financial services  

In our view, the cost of implementing a product governance framework should not be 
passed onto consumers. The Treasury’s Financial Services Inquiry (the FSI) 
acknowledged that: 

firms that already invest in customer-focused business practices and procedures would not  
be required to change their operations significantly…[and] costs involved in changing 
practices should be low…firms would be likely to benefit from long-term savings through 

increased customer retention and avoid further regulatory costs.1  

Given the low costs of implementation anticipated by the FSI and the expected long-term 
benefits for financial services and credit providers, we consider that the Regulatory Guide 
should include guidance that the costs of compliance with the design and distribution 
obligations should not be passed onto consumers.  

Documentation of product governance framework 

ASIC’s guidance encourages issuers and distributors to document their product 
governance framework, stating “documentation helps issuers and distributors 
demonstrate whether or not they are complying with the design and distribution 
obligations”.2  

In our view, ASIC should also encourage issuers and distributors to publish their product 
governance framework so that it is accessible to consumers and consumer advocates, 

 
1 The Treasury, Financial System Inquiry: Final Report (November 2014), 194.  
2 ASIC, Consultation Paper 325 Product design and distribution obligations (December 2019), 4.   
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the regulator and other interested organisations, such as product review and testing 
companies. 

Product approval system  

The Regulatory Guide details the expectation that the product design stage will involve 
“robust testing of the product, and the systems that will support it, to check it will function 
as intended” and “determining how consumer outcomes will be measured and monitored 
when designing the product.”3  

We suggest that the Regulatory Guide also provide examples of best practice product 
approval systems, particularly in relation to monitoring and measuring consumer 
outcomes.  

B2Q1 Is our guidance on the consumer-centric approach issuers and 

distributors should take to deliver good consumer outcomes useful?  

Yes, we consider that ASIC’s guidance on the consumer-centric approach that issuers 
and distributors should take to deliver good consumer outcomes is useful.  

Legal Aid NSW is particularly supportive of ASIC’s position that issuers and distributors 
should consider consumer vulnerabilities in product design and distribution. This is a 
welcome recognition that vulnerability can be proactively factored into all stages of the 
consumer experience, rather than only when difficulties arise.4 This is particularly 
important as the risk of vulnerability at some stage of life is high, given “common, 
unavoidable and unpredictable life events such as illness, job loss, financial shocks, the 
death of a loved one and natural disaster.”5  

We suggest that the Regulatory Guide include a definition of consumer vulnerability or 
common vulnerability considerations.  

ASIC’s current definition of vulnerability is:  

Any consumer can experience vulnerability as a result of a number of factors, including: 

• the actions of the market or individual providers, e.g. being targeted by products that 
are inappropriate for a particular consumer, or being given inadequate or overly 
complex documentation 

• experiencing specific life events or temporary difficulties, e.g. an accident or sudden 
illness, relationship breakdown, family violence, job loss, having a baby or the death of 
a family member 

• personal or social characteristics that can affect a person’s ability to manage financial 
interactions, e.g. speaking a language other than English, having different cultural 
assumptions or attitudes about money, or experiencing cognitive or behavioural 
impairments due to intellectual disability, mental illness, chronic health problems or 
age.6 

 
3 ASIC Regulatory Guide 000, Product design and distribution obligations (December 2019), 000.45.  
4 Emma O Neill, ‘Exploring Regulatory Approaches to Consumer Vulnerability: A Report for the 
Australian Energy Regulator’, Consumer Policy Research Centre (2019). 
5 Ibid. 
6 ASIC, Corporate Plan 2019-23: Focus 2019-20, (August 2019)  
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Issuers of existing products are in a strong position to articulate their target market 
determination based on how consumers have been using their products to date. We 
consider that the Regulatory Guide should be amended to encourage issuers to analyse 
data from their existing customer base when identifying the target market for existing 
products. This could include examining:  

• the proportion of consumers who default, pay the minimum amount, live in rural, 
regional or remote areas, receive social security payments etc.  

• consumer complaints, systemic issues in internal dispute resolution and external 
dispute resolution complaints and outcomes  

• regulatory action, such as litigation and enforceable undertakings. 

C3Q1 Do you have any comments on our approach to guidance on 

identifying and describing the target market?  

C3Q2 Do you have any comments on the following examples, which we have 

used in our guidance to illustrate key principles set out in RG 000.66–RG 

000.89:  

(a) Example 1: Credit cards;  

(b) Example 2: Reverse mortgages;  

(c) Example 3: Cash options in superannuation;  

(d) Example 4: Consumer credit insurance;  

(e) Example 5: Low-value products; and  

(f) Example 6: Basic banking products?  

C3Q3 what additional matters, if any, do you consider to be relevant?  

In our view, ASIC’s use of examples to show key principles is effective. We suggest that 
ASIC could also consider using de-identified case studies showing real life examples of 
consumer experiences,8 to provide practical examples in this section.  

Case studies could also be useful to demonstrate what a target market determination 
should generally look like. We suggest that ASIC consider including a case study involving 
a consumer lease product, as an example of a product that is often not suitable for many 
of the consumers who use it.  

 

 
8 Case studies could be drawn from the experiences of clients of Legal Aid NSW and similar 
organisations or ASIC’s complaints data.  
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C5Q1 Do you agree that consumer understanding of a product does not 

necessarily equate to the product being likely to be consistent with the likely 

objectives, financial situation and needs of consumers in the target market? 

If not, why not? 

Yes, Legal Aid NSW agrees that a target market should not be predominately based on 
consumer understanding of the product. We support the requirement for an issuer to 
objectively assess whether a financial product is likely to be consistent with the likely 
objectives, financial situation and needs of a class of consumers.  

We agree with the Banking Royal Commission’s observation that consumers are often not 
able to make well informed choices between financial products.9 Many financial products 
are complex and can be difficult for consumers to understand without specific independent 
advice, which is often not readily available.  

Australia also has a diverse population, and we do not consider that there is a common 
consumer understanding across the community, particularly given the regional differences 
in exposure and access to financial and credit products. Consumer knowledge varies 
across population, location, individual, education level and exposure to such information 
previously, and cannot be said to be universal.  

When a target market determination does refer to consumer understanding, Legal Aid 
NSW supports the requirement for an issuer to consider how consumer understanding of 
a particular product will be assessed as part of its reasonable steps obligation.10   

We agree with the factors as set out in the Regulatory Guide at 000.107-000.121, however 
we suggest that ASIC could provide further specific guidance about how a distributor 
should assess consumer understanding.  

C6Q2 Is our guidance on the role of describing a negative target market 

adequate and useful? If not, please explain why, giving examples. 

Yes, we agree that the guidance on the role of describing a negative target market is 
adequate and useful. 

C9Q1 Do you have any comments on our guidance on settling appropriate 

review triggers and maximum review periods? 

We support ASIC’s guidance on review triggers, and an approach that requires issuers 
and distributers to adapt and respond quickly to changes impacting on the suitability of 
the target market.  

We consider that ASIC should also continue to monitor compliance with the product design 
and distribution obligations.  

 
9 Royal Commission into Misconduct in the Banking, Superannuation and Financial Services Industry 
(Final Report February 2019), 2.   
10 ASIC Regulatory Guide 000, Product design and distribution obligations (December 2019), 000.80.  
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C10Q3 In addition to the information set out at RG 000.139, are there other 

types of information an issuer should collect from distributors? If so, please 

describe the type of information you think would be relevant. 

We suggest that ASIC clarify that complaints data should include data obtained from both 
internal dispute resolution and external dispute resolution complaints.11 We also suggest 
that ASIC clarify that consumer feedback should include feedback from consumer 
advocate organisations.12  

C11Q1 Do you consider our guidance on the types of information issuers 

should have regard to (described at RG 000.143) to be useful? If not, why 

not? 

Yes, we consider the guidance to be useful. 

C11Q2 In addition to the data sources described in draft RG 000 at RG 

000.143(a) – RG 000.143(d), are there other sources of information that you 

think an issuer should take into account in reviewing a target market 

determination?  

We consider that issuers should also take into account data and complaints provided from 
consumer advocates in reviewing a target market determination. 

C12Q1 Are there any additional factors that issuers should consider? If yes, 

please provide details. 

We refer to ASIC’s guidance that one of the factors relevant for issuers in determining 
whether a ‘significant dealing’ has occurred outside of the target market is “the actual or 
potential harm to consumers, including the amount of any monetary loss, resulting from 
consumers who are not in the target market acquiring the product”.13 

We note that a relatively small financial loss can have a significant negative impact on 
some consumers, such as those on low incomes or experiencing vulnerability, due to the 
absence of financial buffers. This can lead to issues such as financial stress and housing 
instability. We consider that the Regulatory Guide should reflect this and note that a small 
amount of monetary loss does not necessarily mean that consumer harm has not been 
significant. 

 
11 ASIC Regulatory Guide 000, Product design and distribution obligations (December 2019), 
000.139(a). 
12 ASIC Regulatory Guide 000, Product design and distribution obligations (December 2019), 
000.139(b). 
13 ASIC Regulatory Guide 000, Product design and distribution obligations (December 2019), 000.148.  
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We also recommend that issuers consider whether a particular class of consumers has 
been affected, and the actual or potential harm to that particular class of consumer, in 
determining whether a ‘significant dealing’ has occurred.  

D1Q1 Do you agree with the factors listed in Table 5 of draft RG 000 that we 

will take into account when considering whether a distributor has met the 

reasonable steps obligation? If not, why not? 

D1Q2 What additional factors, if any, do you consider should be included in 

Table 5 of draft RG 000? 

We agree with the factors listed and do not suggest any additional factors at this time.  

D2Q1 Do you have any comments on our proposed guidance for distributors 

in Example 14 of draft RG 000?  

We agree that if an insurer assesses that it is likely that a consumer is no longer in the 
target market for an insurance policy, this should not result in an insurer automatically 
declining to offer a renewal of the policy without contacting the consumer. This will prevent 
situations from arising where an insurance policy is cancelled, leaving a consumer 
uninsured without their knowledge. 

We agree with a non-prescriptive approach to guidance on how an insurer should go about 
the ‘reasonable steps’ obligation, and that it may differ from case to case. 

D3Q2 What data do you consider would help distributors reasonably 

conclude that a consumer is reasonably likely to be in the target market for 

a financial product? 

We note that as part of the product design stage, distributors are required to determine 
how consumer outcomes will be measured and monitored given the obligation to carry out 
reviews.14 We suggest that data gathered as part of that measuring and monitoring 
process may help distributors to reasonably conclude that a consumer is reasonably likely 
to be in the target market for a financial product.  

D3Q4 Do you have any comments on our proposed guidance on how a 

distributor can reduce the likelihood of leaving a consumer with the 

impression that their personal circumstances have been considered?  

We suggest that distributors could directly and simply tell consumers that their individual 
circumstances have not been taken into account.  

 
14 ASIC Regulatory Guide 000, Product design and distribution obligations (December 2019), 
000.45(c)).  
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E1Q1 Do you agree with the factors that we will take into account when 

considering whether to provide an exemption from, or modification to the 

design and distribution obligations. If not, why not? 

We agree with ASIC’s guidance. We consider that it is useful for ASIC to be clear about 
the factors it will consider when deciding whether to exercise its relief powers. In our view, 
ASIC should also consider consulting with the consumer sector and other relevant 
stakeholders, when considering whether to exercise its relief powers.   

To ensure that exemptions do not become a loophole for avoiding compliance, we suggest 
that ASIC ensure its assessment is rigorous and subject to review.  

E1Q2 Are there any additional factors that you consider we should take into 

account? 

We suggest that ASIC also take into account any existing information it has regarding the 
general business practices and compliance history for the company seeking the 
exemption.  

E2Q2 Do you agree with our proposed approach to providing relief from 

design and distribution obligations when disclosure relief has been granted? 

If not, why not?  

We agree with ASIC’s approach.  

 

 
 
  

 




